
Dischargeofacontract

Whentherightsandobligationsarisingoutofacontractareextinguishedthecontractissaidto

bedischarged.Acontractissaidtobedischargedwhenitceasestooperate,i.e.,whenthe

rightsandobligationscreatedbyitcometoanend.

Acontractmaybedischargedinanyofthefollowingways:-

1)Byperformance-actualorattempted(Section37,38).

2)Bymutualconsentoragreement(Section62,63).

3)Bysubsequentorsuperveningimpossibilityorillegality(Section56).

4)Bylapseoftime.

5)Byoperationoflaw.

6)Bybreachofcontract(Section39).

DISCHARGEBYPERFORMANCE:

Performanceofacontractistheprincipalandmostusefulmodeofdischargeofacontract.

Dischargebyperformancetakesplacewhenthepartiestothecontractfulfilltheirobligations

arisingunderthecontractwithinthetimeandinthemannerprescribed.

Dischargebyperformancemaybe:

(I)Byactualperformance:Whenboththepartiesperform theirpromises,thecontractis

discharged.Performanceshouldbecomplete,preciseandaccordingtothetermsofthe

agreement.

(II)Byattemptedperformanceortender:Whenthepromisorhasmadeanofferbyperformance

tothepromiseebutithasnotbeenacceptedbythepromisee.

DISCHARGEBYAGREEMENTORCONSENT:

Whathasbeencreatedbyagreementmaybeextinguishedbyagreement.Theruleoflawinthis

regardisasfollows"athingmaybedestroyedinthesamemannerinwhichitisconstituted".

Thismeansacontractualobligationsmaybedischargedbyagreementwhichmaybeexpress

orimplied.Section62and63dealwiththissubjectandprovideforthefollowingmethodsof

dischargingacontractbymutualagreement.

a)Novation(Section62):Wherethepartiestoacontractsubstituteanewcontractforthe

oldcontract,theoldcontractisdischargedbynovation.Section62oftheIndianContractAct

dealswiththeeffectofnovation,recissionandalterationoftheexistingcontract.



Example:AowesBRs.10,000.AentersintoanagreementwithB,andgiveBamortgageofhis

(A's)estateforRs.5,000inplaceofthedebtofRs.10,000.Thisisanewcontractand

extinguishestheold.

b)Rescission(Section62):Recissionmeanscancellationofthecontractbyanypartyorall

thepartiestoacontract.Inthecaseofrescission,onlytheoldcontractiscancelledandnonew

contractcomestoexistinitsplace.

Examples:

(A)ApromisestosupplycertaingoodstoBsixmonthsafterdate.Bythattime,thegoodsgo

outoffashion.AandBmayrescindthecontract.

(B)XpromisesYtosellanddeliver100balesofcottonon1stOctoberathisgodownandY

promisestopayforgoodson1stNovember.Xdoesnotsupplythegoods.Ymayrescindthe

contract.

c)Alteration(Section62):Alterationofacontractmaytakeplacewhenoneormoreofthe

termsofthecontractis/arealteredbythemutualconsentofthepartiestothecontract.Insuch

case,theoldcontractisdischarged.Alterationisvalidifitisdonewiththeconsentofallthe

partiestothecontract.

Example:AentersintoacontractwithBforthesupplyofa1,000balesofcottonathisware

houseon1stJuly1980.LaterbothAandBagreetopostponethedateofdeliveryto1st

September1980.Thischangeamountstoalterationofthecontract.

d)Remission(Section63):Itmeansacceptanceoflesseramountorlesserdegreeof

performancethanwhatwasactuallydueunderthecontract.Itisaunilateralactofthepromise

dischargingathiswillandpleasureoftheobligationofanother.ThelawinIndiaisdifferent

from thatinEngland.InEngland,apersoncannotremitunlessthefreshpromiseissupported

byconsideration.Ontheotherhand,inIndiaapromisemayremitorgiveapartofhisclaim and

apromiseetodosoisbindingeventhoughthereisnoconsiderationfordoingso.

Example:Aowedlargesum ofmoneytoB.Cofferedtopaylessersum insatisfactionofB's

claim onA.Bacceptedit.ItwasheldthattheacceptancewasinfullsatisfactionandBcannot

claim balancefrom Aafterreceivingpaymentinfullsatisfaction.[KapurChandvsHimayatAli

KhanAIR1963].

e)Waiver:Waivermeansintentionalrelinquishmentofarightunderthecontract.Thus,it

amountstoreleasingapersonofcertainlegalobligationunderacontract.Considerationisnot

necessaryforwaiver.


